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Abstract - This essay considers the past, present, and future of tax
privacy. Regarding the past, it took until 1976 for the concept of
tax privacy to be explicitly established in statutory law. Congress
established this concept in Section 6103 of the Internal Revenue
Code, but has also made it subject to numerous exceptions. In the
present, much personal financial information is now accessible out
of the tax context and is regqulated by other statutes and regula-
tions. This result has made the area of tax privacy somewhat less
exceptional today as a regulatory area than in the past. Finally, in
the future, tax information in the electronic age will be subject to
the same critical issues, such as those involving data security, as
other personal information. In conclusion, tax information remains
important, but is increasingly subject to the same forces—legal and
technical—as other personal information.

INTRODUCTION

he history of tax privacy contains a number of surprises.

First, the concept of tax privacy was a contested one
throughout much of the 19th and 20th Century. For a period,
tax returns were considered to be public documents. At times,
they were even posted on courtroom doors or published in
newspapers. Nonetheless, there were also advocates for tax
privacy and the need for confidentiality of return information.

Second, the imposition of a statutory requirement of confi-
dentiality for tax returns and a shift to a statutory regulation
of access to tax returns occurred relatively recently in the
history of tax law. The change occurred in the Tax Reform
Act of 1976. From a historical perspective, the establishment
of this statutory principle of tax privacy occurred as part of
the enactment of the most important generation of privacy
laws in the 1970s.

If we move from the past of tax privacy to the present,
it looks much like other areas of information privacy law.
The Tax Reform Act of 1976 abolished the authority of the
President to make rules for release of tax information. Its
Section 6103 establishes a general rule of confidentiality with
Congress to set exceptions by statute. Beginning in 1976 and,
subsequently, Congress has enacted an impressive list of dis-
closure exceptions to Section 6103. Release of tax information
is now permitted for purposes such as criminal litigation, civil
litigation, child support enforcement, and counterterrorism.
The specific disclosure standards vary, but Congress gener-
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ally crafts a given statutory test based on
its sense of the necessary benefits and
burdens of disclosure in a specific context.

Finally, there is the future of tax pri-
vacy. In certain ways, tax information
is less important than in the past. The
government and curious members of the
public have more chances and venues
than before to gain access to financial
information of the kind that is found in tax
returns. At the same time, tax information
is more important than in the past. Due to
the preparation, filing, and storage of tax
returns in electronic form, the security of
tax return information is now a critical
issue.

Above all, there is the issue of tax
privacy exceptionalism. Is personal tax
information different than other kinds of
personal data? Should tax data be treated
differently? Tax information is still excep-
tional in the narrow sense that it is subject
to a specific legal regime of access and use
restrictions. To the extent, moreover, that
tax returns constitute probably the largest
and most detailed set of personal data that
an American files under legal compulsion,
there is also something exceptional about
it, and a widespread desire to keep access
to it limited. At the same time, however,
beyond tax information, a tremendous
variety of personal financial and other
information about individuals is avail-
able to the government, the private sector
and, in some instances, the general public.
Questions regarding the legal rules con-
cerning access to this other information
have come to take a place of prominence
in privacy debates as opposed to personal
tax information.

THE PAST

In this section, I examine two topics.
The first is the legal development of tax
disclosure and tax confidentiality rules
for personal tax information prior to
the enactment of the Tax Reform Act of
1976. The themes here include how these
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rules changed over time, the treatment
of Executive Branch discretion to shape
disclosure regulations, and the sharing of
information within government beyond
the Treasury Department. I will also look
at public access to corporate tax records.
The second topic concerns the different
policy arguments made in the past for
either tax disclosure or tax confidentiality.

From Public Records to Tax Privacy

The historical record contains a surprise:
until relatively recently, namely 1976, stat-
utory law did not establish confidentiality
for income tax return information. Rather,
the most prevalent approach considered
tax return information as a public record,
but one open for inspection only pursuant
to regulations issued by the Department of
Treasury and approved by the President.
Sometimes these regulations permitted
inspection; sometimes, they did not. In
this subsection, I discuss the historical
development of income tax privacy as
well as the parallel historical discussion
regarding corporate tax privacy.

The Civil War Income Tax of 1862, the
first income tax in U.S. history, repre-
sented an early high point for the publicity
of tax information. Pursuant to this stat-
ute’s regime, tax assessment information
was posted on courthouse doors and
published in newspapers (Congressional
Research Service, 1974, 6-8). The goal of
this publicity was to promote compliance
with tax law (Department of Treasury,
Office of Tax Policy, October 2000, 15).
Subsequently, the relative privacy and
publicity accorded to tax return informa-
tion ebbed and flowed until 1976.

In 1870, for example, a Treasury Deci-
sion prohibited newspaper publication
of annual tax assessments, but permitted
public inspection of these lists. The Rev-
enue Act of 1894 formalized the Treasury
Decision’s policy and prohibited the pub-
lication of any income tax return without
additional legal authorization (Income Tax






